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The Commission has described ONA as an "evolutionary"

po1icy,nl suggesting that it progresses with each new

formulation. In fact, ONA has regressed, rather than evolved,

from what was once conceived as an open network scheme based on

new forms of interconnection to a repackaging ot limited services

that the BOCs were already offering or would have oftered anyway.

Because the BOCs' ONA plans, as approved by the Commission,

propose no new, improved or advanced means ot interconnection and

do not incorporate the forward-looking network designs originally

envisioned in Computer III, the Commission is essentially in the

same position that it was when it initiated Computer III. It is

reduced to asking the BOCs how and when they will deploy new

technology in order to meet the needs ot ESPs tor new and

efficient access arrangements. This regression contirms both the

need to start over on ONA and that nothing would be lost by

starting over, since no progress has been made.

For example, theComaission has acknOWledged tha~ the SOC'.

ONA plans con.i.~ largely of existing service.,IV and tha~ the

~ 011 Blconlideration Order, 5 FCC Red a~ 3086, t 15.

IV BOC ONA Qrder, 4 FCC Red at 168-69, 176, 196-202,
tt 320, 338, 374-84. The Commission should al.o be avare that
the BOCs' intrasta~e ONA plans are equally deficien~. Pacific
Bell, for example, plan. to ofter only three new ONA ••rvice.
under the "ONA plan" it recently subaitted to the california
P.U.C. IAa In the Matter of the Appligation·9t Pa9ific 1111
Cprpgration for Approval of Basic Servicina ArgnqaMDtl, Ballg
Slrvige Ele.lnts and Complementary Network SeryiOl', Applica~ion

89-12-010, Filed December 5,1989, Admini.tra~ive Law Judg.'.
Ruling (Public Utilities Commission of the state of california)
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BOCs do not propose to implement any new access mechanisms for

ESPs.~ All the Commission can say~about this technological

stasis is that its "Computer III poli~es were never intended to

dictate a 'flash cut' to new technologies or configurations," and

"required unbundling (only] 'to the extent technologically

feasible.'''W What the Commission's "Computer III policies

were never intended to" permit is this degree of inertia ti..D

years after ONA was first conceptualized. All the Commission

intends to do at this point to facilitate the "evolution" of ONA

is to offer its sympathies to "those who had hoped that advanced

technologies could be developed and implemented more

quickly,"i!I and require "annual updated deployment plans,,,B!

although more direction might be provided in the future.~

Continuing in the same vein, the Commission "regard[s]

fundamental unbundling" -- at one time the cornerstone of ONA -­

"as a more long-term question, and [has] ••• asked for the input

of the IILe on the potential technical and operational

dated Macob 2', 1990 at page 1.

~ 14. at 78-80, 82, 86 n.327, " 152-58, 1'2, 16' n.327.

~ ONA Blcon,icieration Order, 5 FCC Rcd at 3086, , 15.

DI SOC ONA Wad.ent Order, 5 FCC Reel at 3116, , 110.
That the Co.-is.ion "sharers] the di.appolnt.ent of tho••- who
expected it to follow through on ONA i. cold co.fort.

~ ONA Rlcon,icieration Order, 5 FCC Red at 308', at , 15.

~ 14. at 3086, , 17.



- 13 -

difficulties involved. nHI That is a sad commentary on the

erosion ot the Commission's once-progressive ONA principles over

the past several years.

The commission also held out the promise in Computer III

that ONA would help prevent discrimination. In response to MCI's

evidence ot admissions by BellSouth representatives, however,

that:

(1) the same BellSouth personnel who determine which

enhanced services BellSouth will provide are also responsible tor

approving or (as is more likely) rejecting new service request.

trom competing ESPs;UI and

(2) ESPs' requests tor network service teatures are SUbject

to a screening procedure that BellSouth's own enhanced service

operations avoid when they request new network teatur.s;~

the Commission blandly stated that It[t]h••e argument. raisl

issue. decided in the Computer III procelding. ftZV

ot coursl, whln Computer III was dlCided, thl structurl ot

ONA had not blln worked out, so it was impossibll to gaugl how

iV 14. at , 3086, 16.

JV SII Petition tor Rlconsideration of MCI
TIllcomaunications Corporation, CC Docklt No. '8-2, Ph••1 I,
tiled Flbruary 24, 1989 (MCI Pet. tor Rlcon.), at 15-17.

~ 14. at 17-20•.

IV ONA R.conlidlratigD Qrder, 5 FCC Red at 309. n.3'.
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any given element of BOC operations would factor into the

antidiscrimination goals of ONA. A disturbinq pattern emerges

from a review of the ONA Reconsideration Order and BOC ONA

Amendment Order: all difficult issues either should have been

brought up or were decided in Computer III or will be left to

future consideration. Obviously, Computer III no longer offers

any such sanctuary for the Commission, since those orders were

vacated. Those issues must now be addressed de noyo.

There are also still large gaps in the ONA safequards that

the Commission has yet to fill in after further review. For

example, in· response to MCI's direct evidence of admissions by

BellSouth representatives that it intends to price ONA services

at what the (monopoly) market will bear rath.r than at cost,

which would facilitat. discriminatory pricing and cross­

sUbsidization,~ the Commission ordered the BOCs to submit

furth.r information r.gardinq their stat. tariffing m.~hods in

am.nd.d ONA plans by April 15, 1991.~ A wid. rang. of

additional issu.s was similarly left for furth.r r.vi.w,

discussioD and, possibly, resolution. 1V

S•• MCZ P.~. for R.con. at 20-25.

SOC WA AMnd••ot Ordlr, 5 FCC Rcd a~ 3113, , 88.

IV s•• ONA R.cgn.ld.~.tion Qrd.r, 5 PCC Rcd a~ 3081-88,
3094, tt 15-18, 22, 23, 30, 83; BQC QNt Aa'n48I~ 0rd.r, 5 PCC
Rcd a~ 3105-09, 3111-14, 3116, " 15-19, 33; 46, 50, 71, 74-7',
88, 97, 111.
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Conclusion

After five years, the Commission still has not resolved many

of the most basic issues determining the effectiveness of ONA,

and those issues that have been addressed have generally been

resolved in a manner contrary to the original intent behind ONA.

Not only would continuation of the ONA Orders in their current

torm thus be contrary to the original intent ot ONA, but such

continuation would also be inconsistent with the Court's opinion

in California v.~. The Court found that the Commission'.

promises for ONA in Computer III constituted an adequate record

tor "the Commission's finding that technologies tor ensuring

equal access have improved, and may be etfective in preventing

discrimination in ways not feasible in the past."~ The

Commission's actual implementation ot ONA in the QUA Qrd.rs falls

so tar short ot those promises that continuation of those orders

in their current form would violate the Court's understanding,

and thus its approval, of ONA.

Sinca the co.-ission has made so little progre•• , the.ost

productive course of action at this point would be to propo.e in

a suppl.aental notice a new ONA regi.e that would be fully open

to ESP., and take further comments on that proposal. Given the

further ONA plan a.enaments ordered by the Co.-i••ion and varied

issue. raised by the currentONA sche.e that the Co..is.ion doe.

905 F.2d at 1233.



- 16 -

not intend to resolve at least until next year, proposing a new

ONA scheme now would not take much additional time, especially in

light of the time that will not have tO~be spent in future

appeals and remands if the Commission follows its original ·goals

for ONA. A few of the obviously necessary characteristics of

_ffective ONA would be:

o completely unbundled network features that ESPs could
use for their services, irrespective of the features
used to provide the BOCs' enhanced services;

o rapid deployment of network features in response to ESP
requirements:

o prohibition against conflicts of interest within BOC
organizations dealing with ESPs and BOC enhanced
services:and

o cost-based pricing of ONA services.

Other parties, of course, may perceive additional factors.

Only such an approach will fulfill the original promise ofONA.

MCl stands ready to assist the Commission in a good faith effort

to review and imple.ent .ffective ONA polici•••

Respectfully subaitted,

MCI TELICOMMUHlCATlONS CORPORATION

=f,..JtJ L/~
Frank W. KrOCJb ( -7 '\'
Donald J. Elardo
1133 19th street, N.W.
Washinqton, D.C. 20036
(202) 887-2372

September 10, 1990
Its Attorneys
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Sn',lry

MCl opposes Pactel's request for structural relief and, in

part, its accompanying request for waiver of a wide variety of

ONA tariffing requirements. Although Pactel has nominally

satisfied most of the Commission's stated requirements for

elimination of structural separation, that is primarily the

result of the Commission's failure to establish and maintain

meaningful oNArequirements. Because of the serious defects in

Pactel's ONA tariffs, and the inadequacy of the other non-,

structural "safeguards," Pactel should not be relieved of the

structural separation requirements.

As MCl has previously explained, the co..ission has allowed

the BOCs to develop an ONA regime that doe. nothing to unbundle

ba.ic network capabilities for the benefit of enhanced service.

providers (ESP.). Accordingly, the BOC.' ONA tariffs fail to

implement meaningful ONA, and it would be arbitrary and

capricious to predicate structural relief partly on such tariff••

Moreover, there are a variety of intrastate ONA issue. that

mu.t be r-.olved before Pactel can rea.onably be relieved ot the

structural .eparation require.ents. The California Public

Utilities ca.ais.ion has not yet begun its announced revie. of

intrastate ONA policy is.ues. Also, Pactel'. waiver request to

allow it to provide certain ONA servic.. on a non-tariffed,

contract basis would viOlate the nondiscriaination goals of ONA.

- ii -



Pactel'. 1992 ONA plan amendments, its waiver request to be

relieved ot the equal access requirement for operations support

systems and Commission and BOC admissions as to the inadequacy or

ONA in other fora also demonstrate the inadequacy of ONA as a

predicate for structural relief.

Pact.l's waiver requests to delay the offerinq of other ONA

service. should also be denied. The Bureau has already denied

Pactel's waiver requests for such delay beyond the end of 1992,

and Pactel has raised no new issues that it could not have rai.ed

previously.

- iii -



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

)
In the Matter of )

)
Filing and Review of )
Bell Operating Company )
Open Network Architecture Plans )
----------------))
In the Matter of )
Computer III Remand Proceedings: )
Sell Operating Company safeguards )
and Tier 1 Local Exchange Company )
Safequards )

)

---------------->

CC Docket No. 88-2
Phase I

CC Docket No. 90-623

COMMENTS OF MCI TELECOMMUNICATIONS CORPORATION
ON PACTEL'S PETITION FOR STRUCTURAL RELIEF

AND REQUEST FQR WAIVEI

Pursuant to the Commission's Public Notice,V MCl

Telecommunications Corporation (MCI), by its undersigned

attorneys, hereby opposes the petition filed by Pacific Bell and

Nevada Bell for removal of the Commission's struc~ural separation

requirements (Pactel Pet.)~ and, in part, the Request of Pacific

Bell and Nevada Bell for Waiver of Tariffing Requirements for

Certain QNA Services (Pactel Waiver Request). Although Pactel

has nominally satisfied most of the co.-ission's stated

requir...n~. for eli.ination of structural separation, that is

more the re8Qlt of the Commission's failure to establish and

maintain .-aningful requir..ents than a tribute to Pactel's

efforts to provide Open Network Architecture (ONA) services.

Because of the mUltiple, serious defects in Pactel's ONA tariffs,

and the inadequacy of the other non-structural "safequarcs.,"

v DA 92-1617 (released Dec. 8, 1992).

~ Notice of Coapliance With Network Architecture
Requir...nts and Petition for Re.oval of the Structural
Q-~.p.~ion Reauir...nt, filed Nov. 23, 1992.
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Pactel must not be released from the structural separation

requirement••

A. The Inadequacy of ONA and Other Alternative
"Safeguards"

MCI has explained at length in CC Docket No. 90-623 why the

Bell operating companies (SOCS) should not be released from the

structural separation requirements. Y Whatever assumed benefit

th.r. might be from BOC provision of enhanc.d services on an

uns.parated basis will b. vastly outw.iqhed by the incr.ased

threat of cross-subsidies and anticompetitiv. conduct p.rmitted

by ONA and the commission's other alternative "safequards." MCI

stand. by those comm.nts, which are incorporated h.rein by

r.f.rence.

B. The Detrimental ImpAct of fActel'. Federal ONA Tariff

fact.l's partiAl compliance with the ~ fOrma require.ent.

set forth in the Doc OHA Amendment Qrde~ is m.aningl••••

Although it hal filed a fed.rAl tariff for many of its initial

ONA service., and that tariff is in .ffect, that tariff doe. not

implement meaningful ONA, and the Commi••ion .hould not have

allowed it into effect. MCI has .xplained in detail the

~ S.. C~t. of MCI Teleco.-unication. corporation and
Reply Co-nt. of Mel Telec~unication. Corporation, cq=put;er
IIX _nd Prace.i.,: MIl o,per,1;ing C9'!PIJlY ..t ....m ,.
Tiar 1 Lgqal IXqhange Cggany hfMYarda, CC Docket Bo. 90-623,
filed March 8, 1991 and April 9, 1991, re.pectively, and.x parte
letter fro. Frank W. lCr09h, MCI, to Donna R. Searcy, Secretary,
PCC, in Cc Docket No. 90-623, filed March 15, 1991, with
atta~nt••

~ riling and R.Vin of OpeD N.1;yqrk Argbitact;ur. Plape,
ce Docket No••8-2, Pha.e I, 5 FCC Red 3103, .··~105 at t 13 (1990),
appeal docketld tub no•• Ptopl. of th. st.t. Of Cilifqrni. v.
lC', No.. 90-70336 and con.olidated ca.e. (9th eire JUly 5,
1990).
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Commission's failure to develop ONA, ~I as promised in Computer

ll1,~ and tha resulting uselessness of the ONA tariffing

required by the ORA Part 69 order. V Because of the inadequate

and inappropriate unbundling of ONA service elements authorized

in that Order, the ONA tariffs now in .ffect fail to implement

true ONA for enhanc.d service providers (ESPs).V MCl

incorporates by reference its pleadings on these issues cited in

the preceding footnotes and its Petition to Reject the ONA

tariffs.~ Because Pactel's federal ONA service tariff do•• not

implement anything approaching meaningful ONA, it would be

arbitrary and capricious for the Commission to predicate

structural reli.f partly on that tariff.

~ aaa, e.g., coma.nts of MCl T.l.comaunications
Corporation, R.ply Comm.nts, Petition for R.consid.ration of MCI
Tel.communications corporation, R.ply Co...nts of MCt
T.I.communications Corporation, Co...nts of MCI
T.I.communications Corporation and R.ply Co...nts of MCI
T.lecommunications Corporation, CC Dock.t No. 88-2, Phase I,
fil.d April 18, 1988, May 31, 1988, February 24, 1989, April 19,
1989, Jun. 3, 1991 and Jun. 24, 1991, r.spectiv.1Yi Comaants of
MCl T.l.communications Corporation, Cowgptar III BClAn4
Proc'eding., CC Dock.t No. 90-368, filed S.pt. 10, 1990.

~ !Pe"dP'nt pf s.ction 64.702 gC the CORaissipn's Bulas
and RlgUll\iADI, ee Dock.t No. 85-229, Phasa I, 104 P.C.C. 24 958
(1986), ADreooD., 2 pce Red 3035 (1987); Phase 11,2 pee Red
3072 (1981), V'CApe« and rlWAndtd lub nqa. calitgrnia v. ~, 905
r.2d 1217 (9th Cir. 1990).

11 A'",,""1;, pt 'art 69 pC the 'pai"ipn' s Rul.
R.lating to "' CAltjipn oC Acc., Charga "'bel"Dq for 0ptD
lfGygrlt ArcbitlSdiura; Ppliey and Bul., 'gnceming 8&1;. fpr
Dgainantj Clrriera,OC Dock.t Nos. 89-79 and 87-313 (Oil Part; i'
Proc'l4ing), 6 pce Rcd 4524 (1991).

W a.a Patition for R.consid.ration and R.ply of Mel
T.l.co..unications Corporation to Oppositions to ita Petition for
R.consideration, OIA Part 69 Proc'eding, filed August 26, 19'1
and OCt. 16, 1991, r.spectiv.ly. .

~ P.tition to R.j.ct or, in the Alt.rnativ., to Suspend
and Inv.st~qat., gilA Acc.s. Charg. Tariff Piling" tiled by MCI

~~--. ~ftPDQration on Nov. 26, 1991.
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A telling indicator of the utter triviality of ONA as it has

been developed thus far is the infinitesimal proportion of BOC

switching services that have actually been unbundled in the aNA

tariffs. Those tariffs were filed pursuant to the ONA Part 69

order, which the Commission has characterized as "the culmination

of the Commission's history of encouraging ONA development."»'

As-MCI pointed out in Exhibit A hereto, a portion of MCI's

Petition to Reject the ONA tariffs,W the unbundled ONA service.

account for about 1.7' of the BOCs' current "Local switching"

revenues. The other 98.3' of the Local switching revenues are

still derived from services that remain in their pra-ONA bundled

form.

C. Unre.glvld Intrastate ONA Is.u••

Pactal's accompanyinqwaivar Requ••t raise. troubling

que.tion. as to its commitment to ONA. Pact.l states (at 11)

that since there is insufficient intra.tate demand in California

to warrant a general tariff offering of DID Trunk Queuing, Call

Forward Bu.y/Don't An.wer CU.tomer Control

Activation/Deactivation, and Call Forward Bu.y/Don't An.wer­

CU.tomer COft~ol Forward to Number, it will make tho.e service.

available Oft a contract basis under the California Public

utilities Ca.ai••ion'. (PUC's) General Ord.r 96A.W Under that

• AalrittgbOplratinq COIP'oi.. Rayi.ioo. to Taritt
F. C. C. No.2. Open "iVA" Arcbi1;'c;t;v., DA 91-1633 (relea"
Dec. 27, 1991), at f 40.

W Se. n.9, aupra.

W iaa G.n.ral Ord.r Ha.96-A, Rul•• COverning the Piling'
and Po.ting of ~ched\lle. of Rat•• , Rul.., and- Contract. Relating
to Rate., Applicable to Ga., Electric, Telec~ication., Water,
Sewer syst.., Pipeline and Heat Utilities (Cal. P.U.c., eftective
--- 1 1 Q~"\ _
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General order, however, Pactel may provide service to any

customer, such as Centrex customers, under contract, without

having to provide the same service to other customers needing

those network functions to provide their own competitive

services. Pactel should not be allowed to sidestep general

availability, unbundling and resale requirements in this fashion,

thereby violating the nondiscrimination goals of ONA. If there

are any potential centrex, government or other contract customers

for those service., the services should be tariffed, rather than

fenced off from general availability through non-tariffing.

More generally,the California PUC will be reviewing the

entire range of ONA i.sue. in a broad ONA policy proceeding.

Pending the outcome of that proceeding, Pactel has only interia

authority to offer intrastate ONA services.~

It i. especially important at this stage of ONA develop.ant

that this Co..i.sion consider the pendency of intrastate ONA

issues in deciding whether to release Pactel, or any SOC, fro.

structural separation. The SOCs' intrastate ONA offerings have

becoae a~ leaat as significant a., if not more significant than,

their fedecal ORA offerings in providing whatever benefits there

might be fr~ ORA in its current rudimentary state. As the

Inforaation Technology Association of Aaerica (ITAA) s~ted in CC

Docket No. 90-623, ESPs have unanimously stated that they will

not be uaing interstate ONA services at theratea tariffed under

~ s •• AppliCl~iAD of Pacific 1111. "c9CRAr ati PP. for
apprgval of lUiS Saryina ArElngwent;.....is· Serviga IleMD1p.
Ind CAUl.uta" _york SKYiCU, Decision 90-11-016,
.• , ~~-- e6_'~_OlQ (..iled Nov. 21, 1990) at 3-4, 13-14,25.
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the rules e.tablished in the ONA Part 69 Ord_r. W That mean.,

as a practical matter, assuming no change in those rules, that

there will be no interstate ONA.W Any hopes for a useful ONA

regime in the foreseeable future thus lie almost entirely with

the states.

It would therefore be irresponsible for the Commission, at

this juncture, to wash its hands of intrastate ONA issues by

releasing a BOC from the structural separation requirements

irrespective of whatever issues may have yet to be resolved

affecting that BOC's intrastate ONA offerings. since the

Commission has taken away most of the states' leverage in this

area by pre-empting the states from imposing structural

separation requirements for almost all BOC enhanced services in

the BQC Safeguard. order,W it must take some respon.ibility for

the reasonablene.s ot the BOCs' intrastate ONA offerings before

removing structural .eparation. structural .eparation for any

given BOC should therefore be maintained at least as long as the

relevant state co..i ••ion. are still reviewing ONA is.ue••

W s.. letter fro. Warner Sinback, Chai~n, oo.e.tic
Co..unication. Co..ittee, ITAA, to the Hon. Alfred C. Sike.,
Chairaan, FCC, at 3, filed in CC Docket No. 90-623, Nov. 13,
1991.

1J' .lsi.

Ji' The only exception is for tho.e ICC enhanced .ervice.
that are "purely intra.tate." las CoJRU*er III '1PIn4
PrQC.t4inal; Ball Qpvat;inq CO.lny. SafM!l'r4e and Tiv 1 Lggal
Elcb1nqa CqIpIpy l.flAUArdl, 6 FCC Red 7571, 7'32 .t , 122 (1991)
(BQc; SlftlSl\ll,rdl orcSv), U.Il dpck.t.14 1Mb np, Pappl. Af the
St.at• of California y. rcc, No. 92-70083 andcon.olidated c••••
(9th Cir. Feb. 14, 1992).
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o. More Recent Oevelopments Confirm the Inadequacy of ONA
and the Alternate "Safeguards"

Recent d.velopments at the interstate level have confirmed

the inadequacy of ONA and other alternate "safeguards" approved

in the BOC Safeguards Order and the need to retain the structural

separation requirements. The BOCs filed further amendments to

their ONA plans on February 14 and April 15, 1992. Those

amendments to Pactel's ONA plan, unfortunately, typify the BOC

foot-dragging that has extinguished any hope that ONA would ever

fulfill the promises for ONA made by the Commission in comput.r

1.U.

As MCl pointed out in its Comm.nts on the BOCs' F.bruary 14,

1992 ONA plan am.ndm.nt',attach.d h.r.to as Exhibit B, the aoc.

have fail.d to make progr••s since the April 1991 am.nda.nts in

th.ir plans to us. new t.chnologies in the implem.ntation of ONA.

Pactel was extrem.ly vaqu. in its discu.sion of the us. of

advanced technologi.s and did not eVln m.ntion the unbundling of

technologils.J1!

As MCI also pr.viously point.d out in it. Co...nt. on the

aocs' April 1991 ONA plan am.ndm.nts, r.t.r.nced abov"W tho••

...nda.nt. bad al.o rlfllct.d a similar lack of progrl" up to

that point in d.t.raining how new tlchnologi.. will be ap~lild to

thl dlv.lopa.nt ot ONA, particularly the fund.-ntal unbuncllinq

that i. the pr.requi.itl to true ONA. Thu" the BOC. have _d.

J1! s•• Exhibit 8 h.r.to at 4.

W Jaa Co...nt. ot MCI T.l.communication. corporation at
13-22, CC Docklt No. 88-2, Pha•• I (filed Jun. 3, 1991),
rlf.r.ncld in n.5, supra.
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virtually no progress on this crucial aspect of aNA since the aNA

plans were first filed.

One aspect of aNA that has been especially disappointing

(and where the BOCs seem to be retrogres.ing), is in developing

and implementing access to operations support systems (aSS) as

part of their aNA plans. As the Information Technoloqy

Association of America (ITAA) has pointed out in a May 29, 1992

letter, attached as Exhibit C, ESP access to ass will not be a

reality for some time to come. In the SOC Further aNA Amendment

Order, the Commi.sion criticized the BOCs' initial ass report.,

contained in their April 1991 aNA amendments, a. inadequate and

required th.m to r.port annually on their further progr... in

dev.loping ass acc••••w Pactel's lack of progre•• since then

i. revealed by it. reque.t for a waiv.r of the r.quirement that

SOC enhanced service operations take the same aeee.. to ass that

they provide to independent ESPs.~

MCI apparently i. not alone in it. low reqard tor ONA. In

MCI'. appeal of th. ONA 0rderaW in the United stat•• Court of

Appeal. for ~. Nin~ Circuit, consolidated und.r the n... of

CalifOrnia y. roc,~ the eommi••ion and the BOC., ineludinq

JlI Se, Pi1iM and Review of Qpen NRygrk Arcbitac;tur'
Plana, 6 FCC Red. 7646, 7668-69, at , 47 (1991).

S.e Paet.l Waiver Reque.t at 17.

1JI Piling and Reyiew ot Qpen Network Ars;bit;ac;tur' P1.M,
ec Dock.t No. 88-2, Pha•• I , 4 pec Red 1 (1988) (IQC QMa 9r4Ir),
on r.con-, 5 FCC Red. 3084 (1990); fu[tb.r Prd.r, 5 POC Red. 3103
(1990).

'111 P'0P1.- pf tb, State of ea1ifQrnia y. rcc, Mo. 90-70336
and con.olidated ca••• (9th eire docketed July 5, 1990).



- 9 -

Pactel, have expressed similar views. The commission, in its

brief to the court, stated that it always expected only a

"relatively l~mited .•. initial set of BSEs" in the BOCs' aNA

plans, as finally approved, and endorsed MCI's long-held view

that "only '[c)ertain limited [ONA) applications ... may be

feasible within the next couple of years/II and that the new forms

of interconnection originally promised by some of the BOCs "'were

dependent on further technological developments and, hence, years

away from realization. ,,,UI The BOCs went even further,

admitting that "MCI was much closer to being correct in 1988 than

it is now" when MCI argued that "'ONA may be nothing more than a

repackaging of existing requirements,'" that the aNA policies

outlined in Computer III were vague and "'loosely detined'" and

that any "'new torm. ot interconnection'" were "'theoretical'" at

best, "'dependent on further technoloqical develop.ent. and,

hence [were] years away from realization.'"W

It that is how this Commission and the SOC. actually reqard

aNA, it i. irrational tor the Commis.ion to relieve any SOC tro.

structural separation ba.ed even slightly on ONA. That

irrationall~ undercut. and render. meaninqle•• a SOC'. noainal

complianca.l~ the criteria previou.ly set forth for .tructural

reliet, .ince tho.e criteria, in turn, were predicated on the

effectivene•• of ONA. To relieve pactel, or any SOC, for that

matter, fro. the .truct~al .eparation requireaents ba.ed partly

~ Brief for Re.POndent. at 64-6', ca1ifqrnia y. rcc,
supra, dated April 17, 1992, attached a. Exhibit D.

W Joint Brief of Intervenor. in Suppo~ of Re.POndent
Pederal Co..unication. Co..i ••ion at 9-10, califprnia y. rec,
,upra, tiled May 22, 1992, attached a. Exhibit B.
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on ONA, now that the commission and the BOCs, including Pactel,

have conceded that ONA accomplished very little and will only

effect significant change sometime in the future, if at all, is

the type of "self contradiction" that brands agency action as

arbitrary and capricious. W

other developments demonstrate that ONA is not the only weak

link in the "alternative safeguards" that the Commi.sion propose.

to substitute for structural separation. At a conterence on the

alternative sateguard. earlier this year, a Commission

repre.entative conceded that "the industry's accounting syst_.

do not have the internal controls in place to provide assurance.

that FCC Joint Co.t rules are being followed;" "time reporting

.ethod. are unreliable;" and "independent auditor. and internal

auditor. need to provide a better oversight function."- Since

the joint cost rule. are, next to ONA, the main component of the

non-structural safeguard., the.e remarks by an FCC repre.entative

make it aven clearer that now is not the time to remove the

structural separation rule••

B. .-atel'. Waiver Reque.tlmproperly Seek. Relief
tgyipuely "Died by th. Bureau

Pa~.l/. lack of intere.t in ONA i. under.cored by its

reque.t. for waiver. of various ONA requir..-nt. previously

denied by the Cc.aon carri.r Bur.au. Pactel once again ..aka to

~ sf. ATIT y. ree, 836 F.24 1136, 1391 (D.C. eire 1981).

'111 See la.t page of "The Audit Proce.. and Logistic. of
COJIPliance," Jo•• Rodri9\lez, Chief - AUdits Branch, Accountinq
and Audit. Divi.ion, Cc.aon Carrier Bureau, pce, attached to
"Telecoa Affiliate Tran••ction. Conference" Proqraa, April 1,
.ftft~ .++.~h~ •• Exhibit r.
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delay the federal tariffing of Caller IO based on a supposed

technical incompatibility with requirements imposed by the

California PUC on intrastate Caller IO.W The Bureau has

already determined that those same reasons do not justify a delay

of the federal tariffing of Caller IO past December 31, 1992,

prior to a decision on that issue in the Cal~er IO proceedin9·W

Pactel has given no reason not already considered to alter that

determination.

Pactel also raises some new arguments for its renewed

request to delay the federal tariffing of its Selective tal~

Acceptance service.~ It had previously requested such a delay

until the end of 1992, when deplOYment of SS7 was expected to be

substantially complete, which was granted.- Now, Pactel has

raised additional excuses for further delay, all of which could

have been raised previously. Its request should be denied.

Conclu,ion

For all of the above reasons, Pactel's Petition and Waiver

Requeat muat be denied. Pactel is far fro. coapliance with any

.eanin9fu1_ effective non-structural safeguarda. Pactel

W Pactel Waiver Requeat at 3-7.

1M 1M MeIlorandull Opinion and order Oft Reconaideratioft,
_o"",,tj. Af Part; '9 Af·tjhI GQMiMiqn'. 1M1M le1U i • tjp t;M
CrMtjioD At Acgt•• S'MJV IubIl"n1;l fOr 9"D ••bQrk
Al"cbitjact;ur., CC Docklt Mo. 89-79; riling 'M leyi. At OMD
ht;ygrk Arcbitjw;1;W'· P1AQ1,CC Docket No. '1-2, DA 92-1477
(rlllased Oct. 26, 1992) (OMA ,.iyar Qr4Ir), ,~t tt 9-11.

Pactel Waiver Request at 7-10.

I\va Wa4var Order at , 11.
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therefore should not be released from the structural separation

requiremant••

Respectfully sUbmitted,

Dated:

By:

December 31, 1992

Frank W. Krogh ;7-
Donald J. Elardo
1801 pennsylvania Ave., N.W.
Washington, D.C. 20554
(202) 887-2372

Its Attorneys



APPENDIX C



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Filing and Review of
Bell Operating Company
Open Network Architecture Plans

)
)
)
)
)
)
)

----------------)

CC Docket No. 88-2
Phase I

SupPLEMENTAL COMMENTS

MCl Telecommunications Corporation (MCI) sUbmits these

comments to complete the record bearing on the Bell operating

Companies' (BOCs') April 15, 1992 amendments to their Open

Network Architecture (ONA) plans and to bring to the commission'l

attention a recent filing in the MFJ proceeding.

Introduction

The Commis.ion has apparently never sought general comments

on the BOCs' April 15, 1992 ONA plan amendments. There was a

limited Public Notice concerning those amendm.nts released on May

6, 1992, but that notic. focused on the requir..ents that the

amendments include:

(1) A de.cription of change. in••• databa.e.
that are pa••word/IO or otherwi.e re.tricted fro.
acce.. by SOC enhanced service. marketing
personnel to reflect the Commi••ion's modified
cuata.er Proprietary Network information
requlr...nt adopted in the BOC safeguarda order, 6
FCC Reel 7571.

(2) Additional Complem.ntary N.twork Servic••
(eNS.) that will be offer.d as Ba.ic S.rvice
El...nta (8SE.).v

V Pleading CYCl.·Eat;ab1ishl4 For Co_G. gn ! Mnd.p1;.
to BQC ONA P1.na (CC Dock.t No. 88-2, Pha.e I), Public Notic. DA
92-526 (r.l••••d M.y 6, 1992).


